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STATEMENT OF QUESTIONS PRESENTED 


Appellant was convicted of perjury in falsely swearing in a 
pauper’s oath before the U. S. Commissioner, taken in order to 
secure his discharge from indefinite parole supervision due to 
a judgment sentencing him to imprisonment and to stand com¬ 
mitted until payment of a fine. In the words prescribed by 
statute appellant swore he had no “property, real or personal, 
to the amount of twenty dollars, except such as is by law 
exempt from being taken on civil process for debt”, and that 
he had “no property in any way conveyed or concealed, or in 
any way disposed of, for * * * future use or benefit”. 

In the opinion of the appellee, the questions are: 

(1) Was the court required to read to the jury the lengthy 
D. C. Code provisions classifying assets exempt from civil proc¬ 
ess, no request having been made below and no category of 
exemption having been pointed out as material on the record? 

(2) Is a defendant entitled to an instruction that absence 
of motive is a favorable circumstance where there is evidence 
on the record indicating a motive to commit the crime? 

(3) Were bank records of deposits, relevant and merely cu¬ 
mulative, inadmissible because unaccompanied by an audit 
such as is required in income tax prosecutions based solely on 
the net worth method of proof? 

(4) Was there sufficient evidence to show the U. S. Com¬ 
missioner’s jurisdiction over the subject matter? 

to 
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counterstatement op the case 

This is an appeal from a judgment of conviction of perjury. 

An indictment in one-count charged appellant with having 
on September 28, 1950 knowingly testified falsely in a ma¬ 
terial matter when, in order to be discharged from parole, he 
took the pauper’s oath before the United States Commissioner 
(R. 241). Upon conviction by a jury, he was sentenced to 
imprisonment for one to three years (R. 248). 

In 1950 appellant was a parolee whose supervision had been 
transferred to the local U. S. Probation Officer from the East¬ 
ern District of Tennessee, in which district he had received a 
sentence of imprisonment and a committed fine (R. 3,13; Gov. 
Ex. 1, R. 5, 6). 

By May 1950 the appellant had informed the probation offi¬ 
cer of his desire to be released from parole (R. 191, 192). On 
June 22,1950, the United States Commissioner for the District 

(l) 
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of Columbia received from appellant an application to be dis¬ 
charged from parole supervision under Title 18, Section 3569, 
U. S. C. (1952), providing for such relief. 1 

The statute provides for an application in writing to the 
Commissioner and that “after notice to the district attorney 
of the United States, who may appear, offer evidence, and be 
heard, the commissioner shall proceed to hear and determine 
the matter.” 18 U.S.C. § 3569 (1952). 

The statutory notice to the United States Attorney, omitting 
formal parts, 2 was as follows: 

To the United States Attorney for the District of Co¬ 
lumbia. 

You are hereby notified that on June 22, 1950, pur¬ 
suant to U. S. C. Title 18, Section 3569, Francis Marion 
Cox now Under supervision of U. S. Probation Officer 
George W. Howard by virtue of the sentence of the Dis¬ 
trict Court of the United States for the Eastern District 
of Tennessee applied to me for discharge by reason of 
inability to pay a fine. The application will be con¬ 
sidered at Room 5052 Municipal Center * * * on July 
12, 1950, at 10:00 o’clock A. M. 

Cyril S. Lawrence, 

United States Commissioner. 

(Gov. Ex. 1, R. 5). 

After several continuances the matter came on to be heard 
on August 17, 1950 at which time appellant took the stand 
and was examined by the Assistant United States Attorney 
and the Commissioner. Thereafter the hearing was continued 
to September tw’enty-eight at appellant’s request (R. 9). Be¬ 
fore adjourning on August seventeenth the Commissioner in¬ 
formed appellant that by law he was required to take an oath 
that he did not have any property or money over twenty- 
dollars and that he “would give him a chance to look over his 
books, and everything, again before he made his oath” (R. 10). 

1 See Argument IV, supra. 

* The notice was captioned “United States of America v. Francis Marion 
Cox, Commissioner’s Docket No. 6, Case No. 2585 Notice of Application for 
Discharge of Prisoner”. 
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On September 28, 1950, after a few questions by the Com¬ 
missioner, 3 appellant orally repeated (R. 4, 5) and then signed 
the following “Oath of Prisoner on Application for Discharge 
from Imprisonment”: 

I, Francis Marion Cox, do solemnly swear that I have 
not any property, real or personal, to the amount of 
twenty dollars, except such as is by law exempt from 
being taken on civil process for debt by the laws of 
District of Columbia and that I have no property in any 
way conveyed or concealed or in any way disposed of, 
for my future use or benefit. So help me God. 

(Gov. Ex. 2, R. 6). 

Early in 1950 appellant had stated to Mr. Roland C. Stanley 
that he did not “feel that he should pay the fine” (R. 37). 

In December, 1949, appellant purchased a new Buick auto¬ 
mobile for $3495 for which appellant paid eight hundred and 
seventy-five dollars in cash, the balance being made up by a 
trade-in (R. 19, 20, 22). Title was in appellant’s name (R. 
26, 27, 29, 30). 

In 1950 appellant sold the Buick, receiving a check for two 
thousand dollars (R. 32). Appellant used the check in June 
1950 to make a down payment of two thousand dollars on a 
purchase of the entire capital stock in Gateway Motors, Inc., 
the total purchase price being five thousand dollars (R. 75, 82, 
100,213). 

Although the two thousand dollars was his property, appel¬ 
lant purchased the shares in his wife’s name and his wife con¬ 
tinued to be the ostensible owner of the stock. Appellant, 
however, became President of Gateway Motors as soon as the 
stock was bought (R. 212). 

* The Commissioner’s testimony as to the examination on September 28, 
1950 is as follows: “* * * after asking him a few questions relative to 
whether or not he had any real or personal property or equity in the same, 
except $20, he stated to me that he had an equity in his insurance of about 
$450 in cash, insurance payable to his wife and daughter, and I held the 
insurance on that excluded at law. He also stated that he was now in 
debt of $4,000 in excess of the $10,000 fine. He also stated that he had hot 
conveyed, concealed, or disposed of any property for his future use or 
benefit. With that, I repeated the oath to him. He held up his right hand, 
swore to it, and signed it.” (R. 13). 
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In a few months after June 1950 the balance of the three 
thousand dollars remaining on the purchase price of the stock 
was paid by Gateway Motors to the Rowell family, whose mem¬ 
bers had formerly owned the stock and the lease to the Gateway 
lot in Alexandria (R. 68,69,84,105). The money was actually 
paid by appellant (R. 105) but the stock was still held in the 
name of Mrs. Cox. 4 

Bank records revealed substantial deposits to the credit of 
Gateway Motors around September 28, 1950, the date of the 
taking of the pauper’s oath (R. 168,169). 

Appellant did not inform the commissioner or the probation 
officer that he was President of Gateway Motors or that he, or 
his wife owned the company (R. 195-196). 

STATUTES INVOLVED 

18 U.S.C. § 1621 (1952): 

Whoever, having taken an oath before a competent 
tribunal, officer, or person, in any case in which a law 
of the United States authorizes an oath to be adminis¬ 
tered, that he will testify, declare, depose, or certify 
truly, or that any written testimony, declaration, depo¬ 
sition, or certificate by him subscribed, is true, willfully 
and contrary to such oath states or subscribes any ma¬ 
terial matter which he does not believe to be true, is 
guilty of perjury, and shall, except as otherwise expressly 
provided by law, be fined not more than $2,000 or im¬ 
prisoned not more than five years, or both. 

18 U.S.C. § 3569 (1952) (“Discharge of indigent prisoner”): 

(a) When a poor convict, sentenced for violation of 
any law of the United States by any court established by 
enactment of Congress, to be imprisoned and pay a 
fine, or fine and costs, or to pay a fine, or fine and costs, 

4 In 1950 appellant was living on a yacht which had been purchased in 
1949 in Mrs. Cox’s name. The yacht was sold in August 1951 for sixty- 
five hundred dollars. The money was paid to appellant (R. 148, lffl, 216); 
the receipt was signed by him (R. 224). All of the proceeds from the sale 
were deposited to the credit of Gateway Motors (R. 172). About the same 
time a check for almost the full amount was drawn on Gateway funds pay¬ 
able to “H. M. Cox” for six thousand dollars, a notation on the check indi¬ 
cating that it was in full payment of a mortgage of the yacht (R. 174). 
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has been confined in prison thirty days, solely for the 
nonpayment of such fine, or fine and costs, such convict 
may make application in writing to the nearest United 
States commissioner in the district where he is im¬ 
prisoned setting forth his inability to pay such fine, or 
fine and costs, and after notice to the district attorney 
of the United States, who may appear, offer evidence, 
and be heard, the commissioner shall proceed to hear 
and determine the matter. 

If on examination it shall appear to him that such 
convict is unable to pay such fine, or fine and costs, 
and that he has not any property exceeding $20 in value, 
except such as is by law exempt from being taken on 
execution for debt, the commissioner shall administer 
to him the following oath: “I do solemnly swear that I 
have not any property, real or personal, exceeding $20, 
except such as is by law exempt from being taken on 
civil process for debt; and that I have no property in any 
way conveyed or concealed, or in any way disposed of, 
for my future use or benefit. So help me God.” Upon 
taking such oath such convict shall be discharged; and 
the commissioner shall file with the institution in which 
the convict is confined, a certificate setting forth the 
facts. In case the convict is found by the commissioner 
to possess property valued at an amount in excess of 
said exemption, nevertheless, if the Attorney General 
finds that the retention by such convict of all of such 
property is reasonably necessary for his support or that 
of his family, such convict shall be released without 
further imprisonment solely for the nonpayment of such 
fine, or fine and costs; or if he finds that the retention by 
such convict of any part of such property is reasonably 
necessary for his support or that of his family, such 
convict shall be released without further imprisonment 
solely for nonpayment of such fine or fine and costs upon 
payment on account of his fine and costs, of that portion 
of his property in excess of the amount found to be 
reasonably necessary for his support or that of his 
family. 

342196—55-2 
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(b) Any such indigent prisoner in a Federal institu¬ 
tion may, in the first instance, make his application to 
the warden of such institution, who shall have all the 
powers of a United States Commissioner in such mat¬ 
ters, and upon proper showing in support of the appli¬ 
cation shall administer the oath required by subsection 
(a) of this section, discharge the prisoner, and file his 
certificate to that effect in the records of the institution. 

Any such indigent prisoner, to whom the warden shall 
fail or refuse to administer the oath may apply to the 
nearest Commissioner for the relief authorized by this 
section and the Commissioner shall proceed de novo to 
hear and determine the matter. 

15 D.C. Code §401 (1951): 

(a) The following property, being the property of the 
head of a family or householder residing in the District 
of Columbia, or of a person who earns the major portion 
of his livelihood in the District of Columbia, being the 
head of a family or householder, regardless of his place 
of residence, shall be free and exempt from distraint, 
attachment, levy, or seizure and sale on execution or 
decree of any court in the District of Columbia. 

First. All wearing apparel provided for all persons 
within the household, being members of the immediate 
family of the household, not in excess of S300 per person. 

Second. All beds, bedding, household furniture and 
furnishings, sewing machines, radios, stoves, cooking 
utensils, not exceeding $300 in value. 

Third. Provisions for three months’ support, whether 
provided or growing. 

Fourth. Fuel for three months. 

Fifth. Mechanics’ tools and implements of the debt¬ 
or’s trade or business amounting to S200 in value, with 
$200 worth of stock or materials for carrying on the 
business or trade of the debtor. This exemption shall 
also apply to merchants. 

Sixth. The library, office furniture, and implements 
of a professional man or artist, to the value of $300. 
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Seventh. One horse or mule; one cart, wagon, or dray 
and harness, or one automobile or motor-controlled ve¬ 
hicle not exceeding $500 in value if used principally by 
the debtor in his trade or business. 

Eighth. All family pictures; and all the family li¬ 
brary, not exceeding in value $400. 

(b) Such exemptions shall be valid when the prop¬ 
erty is in transitu the same as if at rest; but no property 
named and exempted in this section shall be exempted 
from attachment or execution for any debt due for the 
wages of servants, common laborers, or clerks, except 
the wearing apparel, beds, and bedding and household 
furniture for the debtor and family. 

(c) For the purpose of this section the person who is 
the principal provider for the family shall be deemed 
to be the head thereof. 

15 D.C. Code § 403 (1951): 

(a) The earnings, salary, insurance, annuities, or pen¬ 
sion or retirement payments, not otherwise exempted, 
not to exceed $100 each month, of any person residing 
in the District of Columbia, or of any person who earns 
the major portions of his or her livelihood in the District 
of Columbia, regardless of place of residence, who pro¬ 
vides the principal support of a family, for two months 
next preceding the issuing of any writ or process against 
him, from any court or officer of and in said District, 
shall be exempt from attachment, levy, seizure, or sale 
upon such process, and the same shall not be seized, 
levied on, taken, reached, or sold by attachment, execu¬ 
tion, or any other process or proceedings of any court, 
judge, or other officer of and in said District: Provided, 
however, That where husband and wife are living to¬ 
gether, the aggregate of the earnings, salaries, insurance, 
annuities, and pension or retirement payments of the 
husband and wife shall be the amount which shall be 
determinative of the exemption of either in cases arising 
ex contractu. 
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(b) The earnings, salary, insurance, annuities, or 
pension or retirement payments, not otherwise exempted 
not to exceed $60 each month for two months preceding 
the date of attachment of all persons residing in the 
District of Columbia, or of persons who earn the major 
portions of their livelihood in the District of Columbia, 
regardless of place of residence, who do not provide for 
the support of a family, shall be entitled to like exemp¬ 
tion from attachment, levy, seizure, or sale. All wear¬ 
ing apparel belonging to such persons, not exceeding 
$300 in value, and mechanics tools not exceeding $200 
in value, shall also be exempt. 

(c) A notice of claim of exemption, or motion to 
quash attachment or other process against exempt prop¬ 
erty or money, may be filed in the office of the clerk of 
the court either by the debtor, his spouse, or a garnishee, 
and thereupon the court, after due notice, shall promptly 
act upon the notice, motion or other claim of exemption. 

SUMMARY OF ARGUMENT 

I 

In taking the pauper’s oath appellant falsely swore when he 
said he had not concealed property and had no assets, unex¬ 
empt from civil process, to the amount of twenty dollars. 

The court directed the jury’s attention repeatedly in its 
charge to the exception that the twenty dollars must be in 
excess of what is exempt from process. Additional portions 
of the statute w*ere read to the jury in response to the request 
of the defense. 

Therefore there was no error in the court’s failure, on its own 
motion, to read to the jury the lengthy D. C. Code provisions 
classifying exempt assets, no request having been made below 
and no category of exemption having been pointed out as 
applying to the facts. 

II 

A defendant is not entitled to an instruction that absence 
of evidence of motive is a circumstance favorable to him unless 


$ 

there is no evidence on the record indicating a motive. This 
principle applies for a stronger reason where, as here, there 
was evidence of motive and the Government neither requested 
nor was given an instruction singling out motive as enhancing 
proof of guilt. 

III 

Bank records, concededly relevant, were not inadmissible 
because not accompanied by a Government audit explaining 
the “nature of the deposits”. To establish inadmissability 
appellant cites decisions relating to convictions secured in in¬ 
come tax cases solely by the net worth method of proof. In 
the instant case the existence of assets was of independent sig¬ 
nificance while in net worth cases they are only links in a chain 
ultimately indicating unreported income. 

The evidence was at best cumulative and no extraordinary 
use of circumstantial evidence, such as illustrated in appel¬ 
lant’s cases, was involved. 

IV 

The pauper’s oath statute has been construed, in connection 
with the Parole Act, as affording a remedy to parolees who 
would otherwise continue to be subject to supervision solely 
because a committed fine was not paid. 

Appellant’s objection to the jurisdiction of the commis¬ 
sioner would seem to be not to the evidence of the existence 
of appellant’s judgment of conviction in the Eastern District 
of Tennessee, nor that appellant was fined, but that the judg¬ 
ment itself should have been introduced to demonstrate that 
the fine imposed was a committed fine, that is one embodied in 
a judgment directing imprisonment until payment. 

There was documentary and testimonial evidence that ap¬ 
pellant applied for and took a pauper’s oath under a judgment 
of conviction for a crime committed in another district, and at 
the time of the oath appellant was under local parole super¬ 
vision. This was sufficient to indicate that the fine, admit¬ 
tedly imposed, was a committed fine. 
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ARGUMENT 

I 

There was no material omission from the charge 

In his first argument appellant does not deny that there 
was evidence of concealment of assets but asserts the con¬ 
viction could not stand “solely on that part of the oath in 
which he said he had not concealed property” (Br. 19). This 
is for the reason that the jury’s verdict was general and in the 
pauper’s oath, the subject of a single count, the appellant also 
swore that he had no 

property, real or personal, to the amount of twenty 
dallars, except such as is by law exempt from being 
taken on civil process for debt by the laws of District 
of Columbia (Br. 19). 

Appellant continues that the court erred in that it did not 
in its charge “read or explain to the jury the provisions of law 
in the District of Columbia which exempt certain property 
from being taken by civil process for debt,” even though the 
court, concededly, “was not specifically requested to give that 
instruction” (Br. 13). 

In its charge the court mentioned three times the exception 
covering assets “exempt from being taken on civil process”. 
The exception was thus reiterated in the reading of the indict¬ 
ment (R. 228), the statute prescribing the oath (R. 229), and 
in the giving of a supplemental instruction requested by the 
defense (R. 23S). 

In the supplemental instruction given at the request of the 
defense, the court read such additional portions of the pauper’s 
oath statute as the appellant felt were material. There was 
no error in the court’s failure, on its own motion, to read to the 
jury the lengthy D. C. Code provisions (pp. 6-8 supra ) par¬ 
ticularizing assets exempted from civil process. Having read 
the operative statute containing the exception, and thus calling 
the latter to the attention of the jury, the court did not need 
to go further where the defense felt on the record such partic¬ 
ularization to be immaterial. 
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Appellant cites authority for the conceded proposition that 
the court must instruct on essential principles of law such as 
the definition of the crime charged, 5 included offenses in homi¬ 
cide where the record warrants,® and the defense of insanity. 7 
Unlike the failure to give “stock” instructions, as in the exam¬ 
ples cited, failure to read lengthy collateral statutes must be 
assigned as error or shown to involve substantial rights. 

Appellant also cites decisions (Br. 14 et seq .) involving two 
ceiling price violators and one defendant violating a maximum 
price regulation: United States v. Levy , 153 F.2d 995 (3d Cir. 
1945); United States v. Noble, 155 F.2d 315 (3d Cir. 1946) ; 
Corson v. United States, 147 F.2d 437 (9th Cir. 1945). In 
these cases convictions were reversed for failure to read stat¬ 
utes and regulations. • 

The Levy and Noble cases were disapproved in United States 
v. Center Veal & Beef Co., 162 F.2d 766 (2d Cir. 1947), which 
affirmed a conviction where, as to the portion of the ration 
order omitted in the charge, “nobody suggested that the omis¬ 
sion was material.” Id. at 772. The latter case was cited with 
approval in Holland v. United States, 358 U.S. 121, 23 L.W. 
4024,4029 (Dec. 6,1954). 

It will be recalled that appellant does not question the suf¬ 
ficiency of evidence that appellant concealed or conveyed assets. 
Consequently he cannot on this record question the reverse of 
the coin. He had a clear right at least to two thousand dol¬ 
lars of the five thousand dollars paid during the critical times 
for the corporation he purchased. The former sum represented 
what he received for his own automobile. It did not fit any 
of the exempted categories. 

As no request for the instruction was made below, the ques¬ 
tion is not the mere existence of error but whether substantial 
rights were affected. Feu. R. Crim. P. 30, 52 (b). In view of 
the circumstances outlined above it would seem that Court’s 
statement in the Holland case applies here: “The impossibility 

9 Williams v. United States, 76 U.S. App. D.C. 299, 131 F.2d 21 (D.CI 
Cir. 1942). 

• Kinard v. United States, 6S App. D.C. 250, 96 F.2d 522 (D.C. Cir. 
1938). 

7 Tatum v. United States, 88 U.S. App. D.C. 3S6, 190 F.2d 612 (D.C. 
Cir. 1951). 
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of pointing to any way in which the defendant’s rights were 
prejudiced by this, assuming it was error, is enough to indicate 
that the trial judge was correct * * Id. at 4029. Cf. 
Horning v. District of Columbia, 254 U. S. 135 (1920). 

ABGUMENT 

II 

The record did not support a charge on lack of motive 

Appellant’s second argument is that the court erred in fail¬ 
ing to instruct that “it was not necessary for the Government 
to prove motive, but the absence of proof of motive might be 
considered as a circumstance in the defendant’s favor” 
(Br. 22). 

As to motive, appellant points out that, although he was the 
moving party before the commissioner, the pauper’s oath 
merely relieves from detention, the obligation to pay the fine 
being “in no wise reduced or affected” (Br. 21). He further 
urges that he “was not in prison, but was free * * *” 

It is conceded that discharge from continued supervision on 
parole would not relieve appellant of liability to pay the fine 
imposed. That is not to say that such liability was not prac¬ 
tically affected. 

When a judgment of conviction imposes a committed fine a 
defendant stands committed for the maximum term “plus any 
further period until the fine is paid or otherwise discharged 
according to law.” United States v. Gottfried, 197 F.2d 239, 
241 (2d Cir. 1952); Smith v. Hunter, 201 F.2d 62 (10th Cir. 
1952). If in the proceedings before the commissioner a de¬ 
fendant is shown not to be entitled to discharge from imprison¬ 
ment, or continued supervision on parole, 8 a parolee must 
invoke the power conferred upon the Attorney General to dis¬ 
charge a parolee from further supervision upon the payment 
“on account” “of that portion of his property in excess of the 
amount found to be reasonably necessary for his support or 
that of his family.” 18 U.S.C. § 3569 (1952). 

* See Argument IV, infra, in which it is developed that parolees are sub¬ 
ject to indefinite supervision until a committed fine is paid or the parolee 
discharged according to law. 
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Supervision on parole normally includes the filing of monthly 
reports, including budgetary data. See note 14, supra. It may 
not be assumed that in the course of supervision data would 
not be required from a parolee as to his ability to pay his fine 
in whole or in part. The probation officer of the court must 
necessarily implement the court’s judgment that there be no 
discharge until payment. 

Many a judgment-proof defendant has paid in full or in 
part his financial debt to society while on probation or parole, 
so it may not be maintained that merely because liability to 
civil process was unaffected there was no motive to escape con¬ 
tinued supervision. In the instant case a witness testified that 
early in 1950 appellant stated he did not “feel that he should 
pay the fine” (R. 37). It will also be recalled that appellant 
did not tell the commissioner or the probation officer of his 
interest in Gateway Motors (R. 195,196). 

Aside from the matter of the fine, if probation may be charac¬ 
terized as in itself “a form of mild punishment ,” 9 parole super¬ 
vision certainly may also be so termed. 

Appellant cites Lanckton v. United States, 18 App. D.C. 
348, 368 (1901) for the proposition that there should have 
been an instruction on lack of motive. Where, as here, there 
is evidence indicating a motive to commit the crime, a defend¬ 
ant is not entitled to an instruction that “lack of motive was 
a circumstance to be considered in defendant’s favor . . .” 
Roeder v. State, 119 Neb. 116,227 N.W. 446,448 (1929). This 
principle should apply for a stronger reason here as the Gov¬ 
ernment neither requested nor was given an instruction sin¬ 
gling out motive as enhancing the Government’s proof. 

ARGUMENT 

in 

Bank records were properly admitted 

It will be recalled that appellant had interested himself in 
being discharged from parole supervision, to which he was 
subject solely for non-payment of his fine, by the early part 


• Nix v. United States, 131 F.2d 857, 858 (5th Cir. 1942). 
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of 1950. At least by May of that year his supervision had 
been transferred to the local probation officer (R. 191, 192) 
and in June he lodged a formal application for discharge with 
the commissioner (R. 6). In September the pauper’s oath 
was administered to him. 

In the interval between June and September 1950 appellant 
had purchased a corporation, Gateway Motors, paying a two 
thousand dollar down payment out of funds from the sale of 
his own automobile, the balance being paid within roughly 
this same period. Although all the stock was in the defendant’s 
wife’s name, he did not disclose his interest to the probation 
officer or commissioner. 

In his second argument appellant makes specific objection 
(Br. 23) to the admissibility of bank records which showed 
substantial deposits to the credit of Gateway Motors around 
September 28,1950, the date of the taking of the pauper’s oath 
(R. 168,169). 

The objection seems to be that although these records were 
relevant, in the absence of any audit explaining the “nature 
of the deposits”, inferences to be drawn from them would be 
inconclusive and misleading (Br. 23). 

The evidence objected to was merely cumulative to other 
evidence, both direct and circumstantial, summarized in the 
counterstatement and to some extent generalized in other argu¬ 
ments. The decisions cited by appellant, the Demetree , 10 
Caserta 11 and Fenwick 12 cases, all relate to convictions for 
attempts to defeat and evade income taxes secured solely by 
means of the net worth method of proof. Naturally in such 
cases the Government would be required to explain the nature 
of assets because assets in such cases are only significant as 
part of a chain ultimately indicating the existence of unre¬ 
ported income. No such complicated process is here concerned, 
the task in this particular aspect being to prove the mere 

” Demetree v. United States, 207 F.2d 892 (5th Cir. 1953). 

“ United States v. Caserta, 199 F.2d 905 (3d Cir. 1952). 

13 United States v. Fenwick, 177 F.2d 488 (7th Cir. 1949). 
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existence of unexempt assets in excess of twenty dollars, or the 
concealment or conveyance of the same. 

Despite the complexities incident to the net worth method 
of proof, the Supreme Court, due to repeated reliance on this 
particular method in recent years, has only recently come to 
recognize it as involving in practice “something more than the 
ordinary use of circumstantial evidence”. Holland v. United 
States , 348 U.S. 121,23 L.W. 4024 (Dec. 6,1954). 

We are here concerned with the ordinary use of circum¬ 
stantial evidence in which the exceptional cases cited serve as 
no appreciable guide. 

ARGUMENT 

IV 

There was sufficient evidence of Commissioner's jurisdiction 

Appellant’s fourth argument is that the record does not dis¬ 
close “strict proof” showing the United States Commissioner’s 
“jurisdiction over the subject matter of the ‘Pauper’s Oath’ ” 
(Br. 25). 

Appellant does not contest that the statute confers juris¬ 
diction upon the commissioner to administer the pauper’s oath 
and order the discharge of any person “sentenced for violation 
of any law of the United States * # * to be imprisoned and 
pay a fine * * *” and who “has been confined in prison thirty 
days, solely for the nonpayment of such fine”. 18 U.S.C. 
§3569(1952). 

Section 3569 has been construed, in connection with the 
Parole Act, as affording a remedy to parolees who would other¬ 
wise continue to be subject to supervision solely because a 
committed fine 13 was not paid. Such persons may apply to 
the United States Commissioner after serving thirty extra days 

11 Such a fine as justifies imprisonment after the specific term of years 
has expired is a so-called “committed fine”, i. e., one “Where the judgment 
directs imprisonment until the fine * * * imposed is paid * * *” 18 U.S.C. 
§ 3565 (1952) ; Smith v. Hunter, 201 F.2d 62 (10th Cir. 1952). 
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on parole. 14 United States v. Gottfried 197 F.2d 239 (2d 
Cir. 1952). 

Appellant did not contest the commissioner’s jurisdiction at 
his trial. 1 ® It will be recalled that the statute confers plenary- 
jurisdiction upon the commissioner to relieve parolees, by way 
of administration of the pauper’s oath, of the onus of super¬ 
vision until a committed fine is paid. At the trial there was 
introduced the formal notice of the pending proceedings, re¬ 
quired by statute to be given to the United States Attorney. 
The notice recited: (1) the fact that the proceedings had been 
instituted by the appellant’s having filed an application under 
the statute for discharge due to “inability to pay a fine”; (2) 
that the appellant was “now under supervision of U. S. Proba¬ 
tion Officer George W. Howard”; (3) that appellant was under 
supervision “by virtue of the sentence of the District Court 
of the United States for the Eastern District of Tennes¬ 
see * * *” (Gov. Ex. l,R.o). 

Appellant argues, in pertinent part, that it was required to 
show in the court trying the perjury that appellant “had been 

14 “While on parole the appellant was constrained to remain within the 
southern district of New York and subjected to various duties, such as 
making monthly reports, refraining from the use of intoxicating liquors, 
and obtaining permission from a probation officer before changing em¬ 
ployment. Parole enlarged the confines of his prison but still left him 
within the legal custody and under the control of the Attorney General. 
Such being his status, we believe that he was ‘confined in prison’ within 
the meaning of section 3569 construed as it should be, in connection with 
the Parole Act * * * The appellant’s maximum term was * * * years 
plus any further period until the fine is paid or otherwise discharged ac¬ 
cording to law.” United States v. Gottfried, 197 F.2d 239, 241 (2d Cir. 
1952). 

“ In another argument appellant characterizes the ruling of the Gottfried 
case as dictum (Br. 21). Gottfried had served thirty extra days on parole 
solely because he had paid only a small part of a committed fine. The 
district court ordered an arrest warrant, which appellant moved to vacate 
on the ground he was “eligible to take the poor convict’s oath” and was 
“about to make application to do so” Id. at 240. In denying the motion 
the district court held that during the thirty-day period the “convict must 
have been actually ’confined in prison’ ”, Id. at 240. The Court of Appeals 
reversed, holding appellant could qualify by serving the thirty days on 
parole. In doing so the Court recognized and approved the Parole Board’s 
“long standing interpretation of this provision” that the power to supervise 
a parolee continues indefinitely after the expiration of the term of im¬ 
prisonment if there is an unpaid committed fine. Under the facts outlined 
this holding would seem necessary to the decision of the Court. 
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sentenced to pay a fine with an order that he stand com¬ 
mitted until the fine was paid” (Br. 25). The objection is 
made that all the record shows “is the proceedings before the 
Commissioner himself, which refer to the conviction of appel¬ 
lant and his fine” (Br.25). 

This objection, in essence, would seem to be not to the exist¬ 
ence of appellant’s judgment of conviction in the Eastern Dis¬ 
trict of Tennessee, nor that appellant was fined, but that the 
judgment itself should have been introduced to demonstrate 
that the fine imposed was a committed fine. 

It is to be remembered that the trial court had before it, in 
addition to the commissioner, its own Probation Officer, Mr. 
Howard (R. 189), the same individual listed in the commis¬ 
sioner’s notice of proceedings (Gov. Ex. 1, R. 5) as having 
supervision of appellee. 

The documentary and testimonial evidence that appellant 
applied for and took a pauper’s oath under a judgment of con¬ 
viction for a crime committed in another Federal district, and 
that at the time of the oath appellant was under local super¬ 
vision, was enough to indicate that the fine, admittedly im¬ 
posed, was a committed fine. I 

The sufficiency of this evidence should also be weighed in 
the light of the fact that it concerned the contents of a judg¬ 
ment of conviction filed in a Federal district court. Had the 
court not imposed a committed fine, the appellant could have 
readily shown it below, which he did not attempt to do. 

We are, of course, not dealing with a jurisdictional matter 
which can be raised at any time. Jurisdiction of the court 
which tried the perjury is not involved. The question is sim¬ 
ply whether there were sufficient grounds to support a finding 
that the commissioner had jurisdiction of the proceedings in 
which the alleged perjury occurred. Under the circumstances 
enumerated, this is manifestly a case where the Court should 

“Naturally appellant did not object to jurisdiction before the commis¬ 
sioner as he was the moving party. Cf. Railway Company v. Ramsey, 
22 Wall. 322, 327 (U.S. 1S74) : “Consent of the parties cannot give the 
courts of the United States jurisdiction, but the parties may admit the 
existence of facts which show jurisdiction, and the court may act judicially 
upon such an admission.” 



18 

not notice claimed error unassigned below. Fed. R. Crim. P. 
52 (b). 

Appellant cites Rumely v. United States, 90 U.S. App. D.C. 
382, 197 F.2d 166 (D.C. Cir. 1951) for the proposition that 
there should be strict proof of the jurisdiction of the tribunal 
before which the perjury occurred (Br. 26). In the Rumely 
case, a prosecution for contempt of Congress, the Court found 
that the committee concerned had used its power of testimonial 
compulsion to require a publisher to disclose the names of 
purchasers of books, over the objection made before the com¬ 
mittee and at the trial that the question invaded freedom of 
speech and of the press. In the instant case appellant himself 
was the moving party and invoked the jurisdiction of the com¬ 
missioner in order to gain a benefit for himself. 

The particular powers granted the commissioner under the 
statute are independent and quasi-judicial. The fact that ap¬ 
pellant was under supervision and was relieved from it by the 
commissioner is undisputed. The record reveals that the com¬ 
missioner’s process relieving appellant of his burden, and the 
procedural steps incidental thereto, were prescribed by the 
statute. 

A closer analogy than the Rumely case, therefore, would be 
United States v. Williams, 341 U.S. 58 (1951), in which it was 
held that perjury could be perpetrated in the course of a crimi¬ 
nal trial even though on appeal the indictment was found to 
have been fatally defective. Even though a statute under 
which a court acts may later be declared unconstitutional, per¬ 
jury may be committed in prior proceedings under it. Id. at 68. 
Therefore, assuming for argument there was no power in the 
Board of Parole to extend appellant’s supervision until relief 
through the pauper’s oath, this would not relieve appellant 
from the consequences of lying before the commissioner. 
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CONCLUSION 

For the foregoing reasons it is respectfully submitted that the 
judgment below should be affirmed. 

Leo A. Rover, 

United States Attorney, 

Lewis A. Carroll, 

Edward P. Troxell, 

John D. Lane, 

Assistant United States Attorneys. 
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